RIS

% - _ Approved For Relggse 2002/05/17 : CIA-RDP75-0079‘§ROOQyJOI?;},0009-3‘ S-S
“ o - . H ',:;jf...ff e e R A T AT SR
OGC 67-2102
OGC Has Reviewed 7 Novembexr 1967
MiITMORANDUM FOR: Director, | g%ﬁ%éEEé
SUBJECT: Distribution of
STATSPEC
1. You have requested our opinion regarding the risk of
~ legal liability to the Agency or its employees if T ATSPE c
hould be gi wider dissemination,
STATSPEC shou e given wider disgemination STATSPEC
2. You state that] |4 STATSPEC

Lrstrmunon nas peen restricted to within Government, except for STATSPEC
organizations and individuals enpapged in Government business., YoSTATSPEC
also advise that]
which is understood to be a somewhat expurgated version
that is made available to the academic community, librariiam—emgﬂéﬁ:FéPEC
organizations, press, members of Congress and embassies, but ifs
limited utility has generated persistent requests| |
, It is suggested broader dissemination of the publication or a resizuc-
STATSPEC tuxing| night be highly useful to academic and cther
: groups having no direct connection with the Government because of
studies that might result and good will engendered. In this convectio:,
you state that despite the potential problems of copyxight infrin::-:m'nr‘-rf; ATSPEC
STATSPEC and defamatiof  |might be willing to increase public accessibiﬁ.i@*
if this would not produce unacceptable risks for the Agoncy or its
employees. You also request to be advised of what extent the
whizh in large part is merely a reproduction of information obtained

from overt sources, can be withheld in view of the provisions of the
Public Information Act of 1966 (P. L. 89.487).
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3. In our prior advices on this general problem, we have
noted the risk of involvement for both the producers and the users
of intercepted material because of possible infringement of copy-
right and violation of private rizhts., To the extent that press agency
transmissions are limited publications of intellectual productions,
their appropriation without permission could constitute a violation of
private rights for which our courts might give redress. We have
polnted out that these rights subsist independent of statutory copy-
right, Although news of current cvents may be regarded as common
property, it has been suggested nows articles even though not cony-
righted can be the subject of literary property at common law.
Intsrnational News Company v. Ascociated Press, 248 U. 8. 213,
63 L. Ed. 211 (1918). In addition, we have also noted the potentiz
lial:iiity of Agency employees as republishers of defamatory material.
There have been several developments in the law, however, which
least us to conclude that in certain respects these risks no longer
exist as regards suits brought before couris in the United States.

q -

4, Infringements of statutory copyright done by or en behalf
of the United States are now governed by statute. 28 U.S.C. 1497%{b}.
By an amendment to the United States Code, whenever a copyright
profected under the laws of the United States is infringed by the
United States or by any person or contractor acting for the Govera-
ment and with its authorization or consent, the owner's cxclusive
renredy is by suit against the United States in the Court of Claims.
This amendment also provides for the compromise settlement of any
clzim which the copyright owner may have against the Government by
~anon of infringement. Specifically excluded, however, are claims
son Jafringement arising in foreign countries.

]

5. The legislative history of the amendment shows that it
o a5e 18 to walve the sovereign fmmunity of the United States
ug. st suit for copyright infrimgement, It is intended to protect
Ge o ernment employees, acting within the scope of their employ-
oL In addition, it affords a right of recovery for copyright
wr itagement by contractors where such infringements are made
wili tho consent and authorization of the Government, In those
casos where the amendiment applies, the remedy provided is ex-
zlu+ive, This means that neither civil nor criminzl process may
22 seued against the employee or the contractor.

-2-
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6. The United States as sovereign carnot be sued without
i. sonsent, and it may be sued only in those instances where its
coi.sent has been expressly given., The failure of the amendment
to “veat infringements of common law property rights in unpublished
w18 exposes the Government employee to potential liability even
the 7 such infringements were done for the benefit of the Govern-
e yh.  This situation obtains because the immmunity of the United
L 23 is not available to the Government employee who invades the
£t rate rights of others, even on behalf of the Government. As
st: .ed by the Supreme Court:

But the exemption of the United States from judicial process
does not protect their officers and agents, ... from being
personally liable to an action of tort by a private person
whose rights of property they have wrongfully invaded or
injured, even by authority of the United States....

Belknap v. Schild, 161 U.S. 10, L. Ed. 599 {1896).

Notwithstanding the authority for this pronouncement, we can only
STATSPEC observe.l_—g_las been infringing common law property rights
- for the past twenty years, the owner's disinclination to challenge
affords a reasonable basis for assuming that the risk of liability
is inconsequential.

7. The second development in the law concerns decisions of
the Supreme Court on the question of the immunity of Goverament
employees from suit for defamatory statements made in the performance
of duty. As interpreted by the Court, this immunity is absolute. Barr v,
Matteo, 360 U.S. 564, 3 L.Ed.2d 1434 {1959) and Howard v. Lyons,
360 U.S. 593, 3 L.Ed,2d 1454 (1959)

8. The defense of immunity rests on the idea that conduct
which would otherwise be actionable is to escape liability becaus= & ¢
defendant is acting on the furtherance of some interest of sccial i
tance, which is entitled to protection even at the expense of uncompen
sated harm to the plaintiff's reputation. The interest thus favorad may
be one of the defendant himself, of a third person, or of the genoral
public. If it is one of paramount importance, coasiderations of policy

require that the defendant's immunity for defamatory statements be
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. uolute without regard to his purpose or motive, or the rcasonable-
i i of his conduet, If it has rolatively less weight from the social
porit of view, the Immunity may be qualified and conditioned upeoa
go 1 motives and reasonable behavior. Prosser on Torts, 3d Edition,

pasa 796,

9. In Barr, the Court held that the Acting Director of the
Giflce of Rent Stabilization was absolutely privileged to issue a
defamatory press release in which he anncunced his intention to
suspend two subordinates because of their participation in formulating
a plan for the expenditure of funds that had been criticized in Congress
and the press. A majority of the Court could not agree on a gingle '
opinion, one justice being of the view the Acting Direcctor had not acted
within the scope of hig duties, '

10.  In the Howard case the majority held that a Navy canptain,
who was the commanding officer of a shipyard, was absolutely privi-
leged to send a derogatory letter about officers of a lahor organization
to the Navy Department, with copies to a congressional delesation, cu-
plaining his reasons for having withdrawn recognition from the ox ;
tion. The majoxity found that in makiang copies available to the ce
sional delegation, the petitioner was acting in the discharge of his ~
ficial duties and hence was absolutely privileged. '

11. The doctrine of absolute privilege to speak or write ia &
defamatory manner of any person had lonpy been recagnized ta vegida
in fedexal officora of cabinet rank. Spalding v. Vilas, 161 U. 8. 483,
40 L.Ed, 780 {1896). The significance of the Darr and Howard
is that for the first time the Supreme Cousrt found it neccssary to
enngider whether this doctrine should be extended to officers in tha
weres ranks of the executive hicrarchy. In Barr, the Court said:

3

We do not think that the principle annsunced in Vilas can
properly be restricted to cxzecutive officers of cabinet rank.
and in fact it has never been so vestricied by the lowesr
federal courts {citing cascs). The privilege is not a bad::
or eraolument of exalted office, but an expression of polizy
designed to 2id in the effective functioning of government. . ..
It is not the title of hiz office but the duties with which the
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particular officer sought to be made to »o spond in damazes

iz entrusted~--the relation of the act complained of o "mattas

committed by law to his control or supervision, M. .. ~~vrhicl

must provide the guide in delincating the gcope of the rule wwhich
clothes the official acts of tha exceutive officer with Iy

from civil defamation suits,

The Supreme Court itself has summarized the Barr
to be ""federal officers enjoy an absolute privilZEct
tion within the scope of official cuty, regardless of
malice in the sense of ill-will." Garrison v. Louis
13 L, Ed. 2d 125 (19%4).

12, It is against this background that the rigk of liability of
eroloyees to suits for defamation incident to the dissemination of

eporta must be evalunted, At the cutset we can dismiss 7.4 -

congideration all question of Agency liability. The Governmen!

expressly refused to submit to sults for libel and slander. 28 i

1346(b), 2680(h).

13. Under the provisions of the National Scecurity Act,
Agency is charged with the responsibility for performing sucl @
of comumon concern as the National Scecurity Council may dirca:.

50 U.S5,C, 403{d){4). By National Security Council Intelligence " 7iu -~y

(]
s

No, 2, the Agency is obliged to monitor foreign preas broadezess i,

disseminate the intelligence information among the several d

and agencies. To the extent that such infor ation may contain £ n.

tory matorizal, there can be no question but that its employeas +

absolutely privileged, it being self-evidert thet in making tho 0o
tion available they would be acting in dlzcharge of en off ’

-

3
e
e
fo
o]

14, We do not think that the dissemination of :L,
to p2roons or groups outside of Government would defoat the o -
deiense of absolute privilage. In our opinion, the absence of o Jis
connection between the recipient and the Goverament would nol ke
critical. What is determinative ave the conditions under whic
publications are made. Publications mads in discharge of ¢ffic -1
duties are absolutely privilezad. Howard, supra, It is not = poeo
requisite to the privilege, however, thot publication be require: by
law, In Barr, the Court stated; “'The fact that the action here :

e
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was within the outer pesicictas of petitioner's line of duty is cne
to render the privilege applicable...." (Emphasis added,) As
federal court noted:

In gauging privilege within this perimeter, the Suprer:
Court expressly rejected a rigid scope of duty, as litcr:i:
prescribed by rule or regulation, in favor of a move gon
alized concept of line of duty.... Thus, statements whia:,
are neither strictly authorized by, nor in furtheranco ef,
some rule or regulation may nevertheless be in line of o-.
ficial duty, hence privileged, if thev zre deemed appropric’
to the exercise of the utterer's office or station, Prehls - .
Jobnson, 275 F. 24 275 (1960), T

i
+

15, In the decisions holding defamatory statements of G-
ment employees to be absolutely privileged, certain common dor .. ni-
natovs can be found., These arve:

2. The defendantis conduct was within the norimal
scope of his agency's povors,

Jie

¢}

3]

.=

i ‘ ' b, The defenlant's activity was prima facie
cordance with his dutiss ang customary behavior.

©. Free exercise of the governmental function wor

congideved to be highly important. Yelley v, Dunns, 34 .~ 7
129 (1965).

Cupindien, the publication eciivity puevaed would have theso
CES. o the extent thar sone Ay v iess obvious than cthars,

-

the st vemains thet on princizls an ample-es cannot be challenrod

Fa

for actions taken pursuant te oie 8

-

I hiu: been stated:

A subordinate or mind torial officint . af, e,, on2 who acts
under the orders of = superior offic al--ig absolately
exempt from liability if the harra ¢ o by him ig done

i solely in implicit obediance to an 0. lex lawful upon its
face, Wigmore on Evidence {(MciVs.aghton, Revision 15613,
Vol. 882353,
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16. We evaluate the risks of legal invelvement due to &

dlsuemmation of seports containing press intercepis to be ag
lovws:

a. Ageacy could be hald liahic for copyright
infringement but its employcss could not.  We wounld
suppose that as the avea of digoarmination is broadened,

3
risk to the Agency weonld lacreane as in a a geomoivie

progreasion.

b. Employceo could be hel& liable for inge-
ment of common law preperty rights but that *'i K is
insignificant,

€. Agency conld not be held liable for defamatior

d. Employeé would not ba held liable for defan

17. We hasten to emphasize that despite the defonses ava !l

i iration of pivated material can always hecome a source of

acnt.  Accovdingly, we urr~e that your ;:rcc'hnt pc«}u:v of iz

w0 ceciplents treat]
.,»f the views exprosaad

‘—:3 L asiess the risk of

W 3CAVRS 1A hEve o8 repuilishe;

circumspection not

oL non~Goverpment r

18. The Public Infor. rtion Ze: of 1966 emphasizes ih-
citizen's right to know., Iu & i e ny, i recognis

tions as regards national del..aze and iouzi n policy matters,
also recognizes the existence of statuies » - ~hibiting disclogure

i

S RETT
- Gy

Yy

Mallaw il T

1ld be n*"e‘l We have o

ERsx e
Seoi

Coire

certain instances, though the Reports ;--::-:z,r he mere r\_prca..uc.zm“

of overt material, it does not follow th ey v:ust bz made gencrally

avaiilable, We would suppese there would ha adeguate justificsa

-

atinn

Lo 24

for refusing access if such action should be considered necgessavy

to safoguard the monitoring effort. We refor to the statutory za:

4

r»ibﬂzty of the Director to protect Iatellizence sources and meth

i
il

{rom unauthorized disclosure. 50 U.S.C, 403g, If this shonm
a consideration, we see no legal basis for denyin 2 certain segn

Nt
[ )

of the public access to the Reports while at the same time molin

them available to others, i.e., academic groups. It scems ¢

-7 - =

Approved For Release 2002/05/17 : CIA-RDP'75-00793R000100340009-3

o uyg that,




STATSPEC

STATINTL

O

Approved For Release 2002/05/17 : CIA-RDP75-00793R000100340009-3 |

this type of sclective dissamiination cou
tha purposes of the Act, All this is net e
raunt make it product available without el
couraged to charge pavtics reasonable fees
available, B U.S8.C. 140.

burdensomae,

e, s I
laen again, ix g

mipght wigh to consider the

STATINTL
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